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--------------------

I took office as Attorney General on the 16th September 2013.

I must confess that I had accepted appointment not without hesitation and reservation.

You probably remember that the year 2013 was a very troublesome year, since the economic crisis and especially the banking crisis had reached its peak in March 2013 when the government of Cyprus undertook to put into effect the so-called rescue measures which had been agreed during the Euro group summit. One of the systemic banks had to go into resolution, a drastic bail-in, with a substantial haircut of bank deposits was imposed, strict restrictions were introduced and other draconian legislative measures had to be enacted and put into effect.

People lost substantial sums of money, long standing business had to close, thousands of people lost their jobs and their sources of income.
The Law Office of the Republic under the leadership of the Attorney General, was undergoing a very difficult stress test during that period of time.

According to the provisions of Article 113 of our Constitution, the duties, functions and powers of the Attorney General are twofold:

a. Powers regarding the criminal cases.

b. Duties relating to the fact that the Attorney General is the legal adviser of the President of the Republic, of the Council of Ministers, of the Ministers and in effect, of all governmental departments.

It was thus obvious and inevitable that all legislative measures which all ministries and other governmental departments were obliged by the Memorandum signed with our creditors to pass through Parliament within very narrow time limits, all these had to go through the vetting of the Law Office of the Republic.

At the same time, hundreds of recourses by citizens aggrieved by the economic measures, were filed with the Supreme Court and the state organs concerned had to be legally represented by the office of the Attorney General.

Even more court cases were filed, and are still pending regarding similar issues, before the District Courts.

All of these cases had and have to be defended by the office of the Attorney General. An office which on the one hand was suddenly faced with all that increased workload and on the other hand was heavily understaffed due to the retirement and resignation of many of its high ranking law officers, the posts of whom were not filled due to the freezing of promotions and appointments in the public service.

This was in a summary, the dramatic situation prevailing in the Law Office of the Republic when I took office. The situation now is getting better, but it is far from being normal.

The first question which arises when we are talking about taking office, is how the Attorney General is being appointed. Appointed is the word and not elected, as the system is in some other countries. According to Article 112.1 of the Constitution of the Republic, both the Attorney General as well as the Deputy Attorney General, are appointed jointly by the President and the Vice President of the Republic and they must possess the qualifications required to be appointed as a member of the Supreme Court. This means practicing law as a registered advocate for at least 12 years (including serving in any judicial post) and to be of high moral standard.
Following the intercommunal troubles and the withdrawal of Turkish Cypriots from the governmental institutions, the President of the Republic, by the employment of the law of necessity, is the sole authority responsible for the appointment of the Attorney General and the Deputy Attorney General. This fact raises in the minds of certain people, doubts as it regards the safeguards of independence and impartiality, which must exist in the appointment of an independent official of the Republic who is appointed only on the sole discretion of the leader of one of the main powers, the executive power.
The only answer to these concerns, can be no other than, in effect everything depends on the personality of the Attorney General who has every power in his hands giving him the right or obligation to be wholly independent and impartial in his law enforcing capacity, distant from any interventions or pressure which might be exerted by third persons.
A parallel situation exists in the field of the appointments of the highest ranking judicial officers i.e. the President and the members of the Supreme Court of Cyprus. These highly independent officers are also appointed by the President of the Republic, but by no means can anybody allege that this fact has been proved to affect in any way their integrity and impartiality during the execution of their functions, generally, and especially in cases where the President or other organs of the executive power, are involved.
Regarding the powers of the Attorney General in the field of criminal cases, the following observations may be put forward:

According to Article 113.2 of the Cyprus Constitution, the Attorney General has the power, exercisable at his discretion in the public interest, to institute, conduct, take over and continue or discontinue any proceedings for an offence against any person in the Republic.
These widely framed powers, give the Attorney General absolute authority in dealing with criminal cases, taking into account that the only limitation or condition imposed to the mode of exercising his powers, is to have regard to the “public interest”, a term which is wide, vague, flexible and indeed controversial. To this, it must be added the fact that according to the binding case law of the Supreme Court, the exercise of the Attorney General’s powers under Article 113.2 is not subject to any form of judicial control or review. In my opinion, the assignment of these wide powers in the person of the Attorney General is not accidental or coincidental. Both the procedures and the mechanisms of criminal justice as well as the responsibility for judging what is in the public interest, should have been left to the discretion of an institution who is, by definition, independent from the other recognized powers and who can act at any time in the most impartial, independent and just way in the circumstances of a case.

It is a well known fact in Cyprus, that apart from public prosecutions, which are initiated in the name of the state, there also exists the right to file private criminal prosecutions. This right can be exercised by any person against a physical or legal person and the leave of the Attorney General for the filing is only required if the offences, or any of the offences on the charge sheet, are punishable with a sentence of imprisonment of 5 years or more. This right, however, of every individual to file a criminal action is always subject to the abovementioned power of the Attorney General to take over or to discontinue any criminal case as provided in Article 113.2 of the Constitution. In fact, strong criticism may be put forward against the existence of the right to privately prosecute other persons. In my experience, I must say that I came across a substantial number of cases of private prosecutions, in which I felt obliged to intervene for the purpose of discontinuing them. The main reason for this action is the fact that some of these cases were unfounded, other fell into the sphere of civil disputes and other were merely employed as a means of exercising pressure over the defendant, to satisfy financial claims of the prosecutor. Other private prosecutions may involve serious legal or financial issues as e.g. acts or omissions by banks or other financial institutions, affecting a whole class of depositors or shareholders in which case it is the duty of the state to undertake to investigate properly and fully these allegations and to prosecute, in case a criminal offence transpires from the evidence. 
As indicated earlier, the powers and the discretion of the Attorney General in relation to criminal proceedings, is not subject to judicial control. This fact, however, casts an even greater responsibility on the part of the Attorney General to act fairly and also, at least in serious cases which are in the public eye, the need for giving good reasons for instituting or for discontinuing a criminal case, is much greater. 
In practice, at least in cases where a serious or notorious case is stayed or discontinued through the privilege of the Attorney General, the instructions to the public prosecutors who undertake to state this in Court, are always to publicly give the reasons for doing so. 

In any event, and for the sake of transparency and exercise of at least some degree of control, we are now in the process of framing some kind of self-imposed measures which will be binding on the Attorney General in the exercise of his wide powers in criminal cases. These will include criteria and prerequisites for staying proceedings, for using accused persons as prosecution witnesses, for giving immunity or special treatment to persons involved in crimes etc. Hopefully, these measures will add to the sense of trust towards the institution of the Attorney General and to the mode of exercising his wide powers.

Another important function of the Attorney General under the Constitution is the provision in Article 53.4, according to which the privilege of the President of the Republic to remit, suspend or commute any sentence passed by a court in the Republic, is only exercisable on the recommendation of the Attorney General. This is quite an important function. In practice, the way Article 53.4 works, is that most of these petitions by private individuals either directly, or through their advocates, are addressed to the Attorney General. The Attorney General evaluates and assesses the merits of every single petition separately and if he is of the opinion that the petition is well founded, then he makes a recommendation to the President of the Republic to exercise this privilege favourably. In this respect, I must say that the number of petitions of this kind which are addressed daily to the Attorney General has increased rapidly during the last few years due to the economic crisis, as a result of which people are sent to prison for civil debts and they raise humanitarian reasons for mercy.
Turning back to the functions of the Attorney General as the legal adviser of all governmental institutions, the following observations may be made.
These functions of the Attorney General and the Law Office of the Republic fall under 3 main categories:
a. Duty to provide legal advice and formal opinions to all government institutions and departments such as the President of the Republic, the Council of Ministers, Ministers, Public Service Commission etc.

b. Duty regarding the vetting (i.e. the prior checking and appraisal) of all the bills and subsidiary legislation prepared by Ministries intended to pass through the Council of Ministers and finally put before Parliament for enactment.

c. Duty to institute, or to defend all civil actions brought by or against the Republic or any of its institutions or departments.

At this point, we should clarify that the Attorney General in not the legal adviser of either the Parliament or of the President of the House, or of its individual members. The Attorney General is only the legal adviser of the executive power and of the State as a whole. The only reason that the Attorney General either in person or through the law officers of the Law Office appear before parliamentary committees and participate in discussions, is simply because of his duty to explain and to defend governmental bills which are introduced in Parliament by ministries. Very often during these discussions, legal matters, mainly of constitutionality of proposed legislative provisions, are raised before Parliament and the presence of the Attorney General or his representatives, is required.
In this respect, we must distinguish between governmental bills and bills submitted by private members of Parliament or by political parties.
The duty of the Attorney General to provide legal support or advice does not extend to the latter.

I must point out in this respect, that the lack of proper legal advice, regarding private members’ bills, very often creates problems of unconstitutionality of legislation passed through Parliament without undergoing proper vetting.
This gap is in the process of being filled up by the recent initiative undertaken by the President of the House of Representatives, to proceed with the setting up of a form of legal service team to undertake the task of providing advice to Parliament and to its members.
Hopefully, this measure will contribute towards avoiding the creation of unnecessary problems of unconstitutionality of legislation and especially problems of violations of the constitutional principle of the separation of powers.

As anyone can imagine, the sphere of duties and responsibilities of the office of the Attorney General by reason of being the legal adviser of the government, is very wide, covering various fields of activities. It is also commonly admitted that compared to the past, the daily workload of the Law Office has increased rapidly. 
This increase may be attributed to 2 reasons: 
Firstly, the issues which state organs are dealing with, have widened enormously, with entirely new and until recently unknown activities such as the measures taken for the rescuing of the economy, matters of privatization of public organizations, matters of transforming the civil service, the National Health Service, matters relating to hydrocarbonates – natural gas etc. In dealing with all these matters, legal advice is always needed and asked for, by all government departments concerned.
Secondly, there is a widespread feeling of insecurity prevailing in the public sector due to the fact that during the last years, there appears to be a close scrutiny of all sectors of the public service, much better auditing and exercise of regulatory authority. Scandals and cases of mismanagement are brought to light every day and people are held responsible for their acts or omissions indiscriminately. Working under these conditions, makes the need to ask for advice greater and in some cases there is a tendency indirectly, to transfer the duty of taking difficult decisions to the Attorney General, by asking for legal opinions.
In addition to the above, the Law Office of the Republic has other serious functions and role to perform, one of the most important being, the protection of human rights. Cyprus, being a contracting party to the European Convention for the Protection of Human Rights and having ratified Art. 25 (now 34) regarding the right of individual recourses to the E.C.H.R., has nominated the Attorney General of the Republic as its Government Agent.
This function entails the duty to represent and defend the Republic in all recourses by individuals claiming violations of human rights protected by the Convention. Furthermore, the Law Office has the obligation to provide advice as to the compatibility of proposed legislation or other enactments with the provisions of the European Convention for the Protection of Human Rights and with the Charter of Fundamental Rights of the European Union. Another related duty casted upon the Law Office is to provide advice and assistance towards the need for reviewing and amending our national legislation and administrative procedures and practices, so as to conform with the current case law of the Court in Strasbourg as well as that of the European Union Court of Justice. Finally, in this respect, the Law Office is also responsible for advising the government as to the taking of all appropriate measures which are deemed necessary in order to comply with judgments of the ECHR issued against the Republic in which a violation of human rights has been established.

Another important task which has been recently undertaken by the office of the Attorney General is the duty to supervise the criminal investigations regarding the possibility of commission of offences related to the collapse of the banking system which took place in 2012-2013. Although the carrying out of the investigations is, as it is in all criminal cases, within the duties of the police, the complexity of the issues involved, calls for the continuous supervision and instructions by officers of the Law Office. These investigations have started back in 2013 and are still continuing. Taking this opportunity, I feel obliged to stress once more and to clarify the following: There is unfortunately a widespread misconception both of the role of the Attorney General in this matter, as well as of the scope and the aims of these investigations. To start with, I have to reiterate that the criminal investigations in process, do not form a kind of Commission of Inquiry. Quite frequently, we hear statements by politicians and by others demanding for these investigations, to reveal the causes of the collapse of the banking system and to prosecute and punish all those responsible for it. This is simply a grave misconception, since the role and the aims of the criminal investigations are limited to the pursuit of criminal offences. They are not aimed at establishing what went wrong, which acts or actions were erroneous, which decisions or omissions were possibly negligent, wrong or perhaps risky. All these do not fall within the sphere of criminal law. This fact constitutes at the same time an inherent difficulty in the conducting of the investigations, since the distinction between what is erroneous, or wrong, or negligent and what is criminal, is very often a very thin one.
Another repercussion of the financial crisis which hit Cyprus during the last few years, was the filing of numerous actions against the Republic with various claims and causes of action, arising out of the acts and the measures taken by the government in an effort to rescue the banks and the economy.

Many hundreds of administrative recourses for annulment were filed with the Supreme Court (now pending before the new Administrative Court) and many others in the form of civil actions were filed and are pending before the District Courts. 
In addition to this, Cyprus had to face a novel legal measure taken against it, i.e. the international arbitrations. Cyprus is one of the countries which signed with other states, the so called bilateral investment treaties (BITs) aimed mainly at the protection from expropriation of investments made by a citizen of one of the contracting party in the other party. A number of these international arbitrations, as a method of settling investment disputes, are now pending against Cyprus, with claims for damages in billions of euros. The Law Office of the Republic is defending these cases, in close cooperation with renowned law firms of Europe. In one of these which is conducted before the International Court for Settling Investment Disputes (ICSID) in Paris, during the hearing of this case last August, the Attorney General found himself in the unpleasant position of having to appear as a witness for the respondent – Republic of Cyprus, defending an application by the claimants for the taking of interim measures against the respondent.
One of the most important, perhaps the most important feature and safeguard of the institution of the Attorney General and the Law Office, is its independence. According to the provisions of Article 112.2 of the Constitution, the Attorney General of the Republic shall be the head of the Law Office of the Republic, which “… shall be an independent office and shall not be under any Ministry.”.
The Attorney General, although appointed by the President of the Republic, holds office until retirement, at the age of 68, as the case is with the judges of the Supreme Court and he can only be removed from office following a decision of the Council of the Supreme Court, which is a special body set up by the Constitution consisting of all the members of the Supreme Court, on the grounds of misconduct.

Despite this security of tenure and independence enjoyed by the Attorney General, all the other members of the legal staff of the Law Office do not seem to enjoy the same or analogous degree of independence. These lawyers, i.e. the Attorneys of the Republic, the Senior Counsels of the Republic, the Counsels of the Republic A’ and the Counsels of the Republic are appointed, promoted, transferred etc. by the Public Service Commission.


This fact gives them in effect the status of civil servants, and not that of independent law officers.


My vision and my effort are to restructure the Law Office of the Republic and to transform it into a really independent and autonomous legal service, analogous to the judicial service.

This step will be of critical importance towards the safeguarding of the independence of one of the important institutions engaged in the vital cause of the administration of justice. As a matter of fact, during the last few years, we have been engaged in discussions with European institutions and we are in the process of getting technical assistance from Ireland in order to restructure the Law Office and make it more effective and efficient.


Furthermore, we are in the process of preparing legislative measures which will give to the Law Office the required degree of autonomy.


Concluding, I can make a final comment, by saying that in spite of the many difficulties it faces at present and despite the new challenges added to the existing duties and functions, the Law Office manages to provide adequate and responsible legal services to the State and it is now heading towards a new period in its history.
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