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Research goal

The research will contribute to a better understanding of differences 
in the structure, content and effects of judgements in individual 
Member States.

„Free movement of judgements“ 



Main 
Deliverables

 National Reports (on substance and effects & structure)



Ancillary
Deliverables

Glossary



Ancillary
Deliverables

Manual



Scientific and 
Expert Articles



Activities

 Kick-off Meeting (Maribor)

 National Workshops

 Expert Meeting (UCLan Cyprus)

 2 International Conferences (Slovenia)

 Final Expert Meeting (Albania)



Further
information

 Project website (https://www.pf.um.si/en/acj/projects/pr09-eu-en4s/)

 Facebook (www.facebook.com/EUEN4S)

 Twitter (https://twitter.com/En4sEu)

 Blog (http://blog.pf.um.si/)

 Flyers and Brochures

https://www.pf.um.si/en/acj/projects/pr09-eu-en4s/
https://twitter.com/En4sEu
http://blog.pf.um.si/


IT Deliverables

 Oracle

 Prospects of automated enforcement proceedings

 Interest Calculator



Judgements
and 
their effects

 Constitutive/dispositive effects (create, cancel, modify)

 Procedural (res judicata, enforceability)

 Evidential/Factual (Judgement is an intrument presumed to be
faithful; it confirms that a claim is judicial)



Res judicata
- the 
continental
approach

 Formal res judicata

 Material/Substantive res judicata

 Positive res judicata

 Negative res judicata

 Binding effects

 Preclusive effects



Extension of 
effects

 Judgment of the Court; 4 February 1988; Horst Ludwig Martin 
Hoffmann v Adelheid Krieg; in Case 145/86

A foreign judgment which has been recognized by virtue of Article 26 
of the Convention must in principle have the same effects in the State 
in which enforcement is sought as it does in the State in which the 
judgment was given;

Later: Gothaer



National 
models

 French

 German

 Italian



 “two-part” (zweigliedriege) theory, which is concurrently used to 
determine the subject-matter of the dispute (Streitgegenstand). 

 The relief sought (Antrag) + the circumstances from which the 
claimant derives his right (Lebenssachverhalt). 

 Operative part (Tenor) is the only part of the judgement that 
becomes res judicata („A is liable to pay the amount of 200 EUR).

 Factual findings, legal qualifications and determinations on 
preliminary legal questions.

 (Zwischenfestellungsklage). 

 The identification of objective dimensions should therefore not be 
confused with the scope of binding and preclusive effects 

 “one-part” (einglidrige) theory, 

 “three-part” (dreigliedrige) theories

 Similar models in Austria, Slovenia and Croatia. 



The “triple-identity” test of “parties, cause et objet”.

 “cause et objet” - the same legal grounds and the same relief.

 Under French law (480 CPC) only the operative part (dispositif) is covered
by res judicata.

 the Cour de cassation has introduced uncertainty.

 motifs decisifs, which are reasons indispensable for understanding the
operative part.

Similar “triple identity tests” are found in Belgium and Luxembourg.

Bulgaria seems to also subscribe to the triple identity test; however,
uncertainty dwindles over the parts of the judgement endowed with res
judicata.

 main “motives”, i.e. motives justifying the operative part determining the
decision, also enter into force.

Spain - certain modalities and many issues open to interpretation.

 the specific relief sough (petitum), and the foundation of that relief (a
combination of legally relevant elements that substantiate the claim, i.e.
causa petendi).

 Legal and factual issues which could have been raise, but were not

 Not only the operative part that is covered, but also other points of the
legal and factual findings.

 Only the legally relevant facts, those that identify and individualise the
causa petendi of the specific claim are covered by res judicata effects (ratio
decidendi).



 general wording of Article 2909 Codice civile.

 subject matter of the case as set out in the relief sought (petitum)
and the causa petendi (the factual and legal basis on which the
relief is sought).

 Prejudicial issues (questione pregiudizale) subject to a specific
claim do not have res judicata effect,

 antecedenti logici necessary della decision do have (implicit) res
judicata effect

 operative part of the judgement has binding and preclusive
effects, together with closely connected reasons.



Operative/ordering part (tenor) 

Operative/ordering part (tenor) 

„Decisive reasons/preliminary issues“ 



Gothaer
C-456/11

 German claimants which filed an action against a German defendant in
a Belgian court.

 Claimants were bound by a jurisdiction clause, which provided that
Icelandic courts have exclusive jurisdiction.

 The Belgian judgment became res judicata. The claimants then
instituted proceedings before German courts

 Under the theory of extension of effects, any such effect should be
reviewed under Belgian law.

 The CJEU – BU Ia is a “sui generis” system.”

 This reasoning was based on the principle of mutual trust, the need for
enforcing common rules of jurisdiction and the prohibition of
reviewing the jurisdiction of the Belgian courts.

 res judicata under EU law does not attach only to the operative part of
the judgment in question, but also attaches to the ratio decidendi of
that judgment, which provides the necessary underpinning for the
operative part and is inseparable from it.



Derivatives

 Dispute in Member State A on the jurisdictional grounds of Article 
7(1)(b) BIa

 the court declines jurisdiction because it considers that the place 
of performance is in Member State B 

 the courts of Member State B should be bound by that 
determination, 

 courts in other Member States should reject jurisdiction

A person domiciled in a Member State may be sued in another Member 
State… in matters relating to a contract, in the courts for the place of 
performance of the obligation in question



Doppelrelevanten
Tatsachen

 Court in Member State B should not been precluded from finding 
no valid contract or tort committed



Non-
applicability

 Insurance, employment, consumer contracts



Further
examination

 It is now possible for a national court that does not have
jurisdiction to essentially establish a binding referral of a dispute
by means of a “procedural judgment” (Prozessurteil).

 The CJEU has departed from its long-lasting Hoffman Krieg
paradigm.

Konstantinos D. Voulgarakis, Reflections on the scope of “EU res judicata” in the
context of Regulation 1215/2012, Journal of Private International Law, 16:3

Elisa Torralba-Mendiola and Elena Rodríguez-Pineau, Two’s company, three’s a 
crowd: jurisdiction, recognition and res judicata in the European union, Journal of 
Private International Law, 10:3
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